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Before: WIlians, Sentelle and Rogers, Circuit Judges.
pinion for the Court filed by Crcuit Judge Rogers.
Concurring opinion filed by Crcuit Judge WIIians.

Rogers, Circuit Judge: N gel Judson Maccado appeals his
conviction on the ground that the district court nisapplied
United States Sentencing Guidelines ("U.S.S.G") s 3Cl.1
(1995) by enhancing his sentence by two |l evels for obstruction
of justice in the absence of a substantial effect on the
i nvestigation or prosecution of his case. He contends that the
enhancenent is unwarranted for his failure tinmely to conply
with the court's order to give a handwiting exenplar for
essentially two reasons. First, the nineteen-day delay in the
taking of his handwiting exenplar that resulted fromhis
nonconpl i ance did not delay or otherw se hinder the sched-
ul ed judicial proceedings, and second, his guilty plea cured
any obstruction. W hold that s 3Cl.1 applies in the absence
of a substantial effect on an investigation or prosecution, and
accord due deference to the district court's determination that
Maccado' s del i berate di sobedi ence of the court order warrant-
ed an enhancenment under s 3Cl.1. Accordingly, we affirm

Maccado was indicted in 1998 for possession of false identi-
fication docunents with intent to defraud the United States
and for making fal se statements in a passport application
See 18 U. S.C. ss 1028(a)(4), 1542. He ultimately pl eaded
guilty on August 17, 1998, to the fal se statenents charge
According to the governnment's proffer at the tine Maccado
pl eaded guilty, the charges stenmed from his subm ssion on
Septenber 11, 1997, of a conpleted United States Passport
Application (Form DSP-11) in the name of David Arnar
Proctor, born Decenber 17, 1957, in Washington, D.C. Mac-
cado listed his social security nunber as 577-86-2072 and
presented as proof of citizenship a District of Colunbia
certificate with a recorded date of birth, as well as an
enpl oyee identification card fromhis own constructi on com
pany. He signed the formin the presence of the clerk at the
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Friendship Heights Post Ofice, who accepted the application
on behalf of the Department of State. Several nonths |ater,
Speci al Agent Leonard Codi spot of the United States Depart -
ment of State Bureau of Diplomatic Security obtained an
arrest phot ograph of Maccado fromthe Mntgonmery County,
Maryl and, police records that matched the photo attached to
t he passport application. Agent Codispot al so determ ned
fromthe United States Inmgration and Naturalization Ser-
vice that Maccado was born in India in 1949, and was not a
United States citizen and not entitled to a United States
passport.

At a status hearing on Thursday, June 18, 1998, in contem
plation of trial, the district court granted the governnent's
noti on to conpel Maccado to submit a handwiting exenpl ar
that day to Agent Codi spot, who was present in the court-
room \Wen asked by the court if he understood the court's
order, Maccado replied, "Yes, your Honor." Neverthel ess,
Maccado did not give the exenplar to the agent that day and
had no further personal contact with the agent until July 7,
1998, when Agent Codi spot obtained the exenplar from Mac-
cado in Maryland. At that time Maccado was in the Charles
County Detention Center in LaPlata, Maryland.1

At Maccado' s sentenci ng hearing, Agent Codispot testified
that after the June 18th status hearing, he acconpanied
Maccado and his wife to the first floor of the courthouse.
Agent Codi spot told Maccado to wait while he obtained a copy
of the court order, and that the exenplar would be taken in a
vacant roomin the courthouse. Wen Agent Codi spot re-
turned mnutes |later, Maccado was gone; his wi fe expl ai ned
that Maccado had left to nove the car. After waiting for over
an hour for Maccado to return, Agent Codi spot returned to
his office and found a nessage from Maccado that his car had
overheated and he had left it at his wife's office, that he had

1 Two days after the status hearing at which he was ordered to
provi de the exenplar to Agent Codi spot, Maccado attenpted sui -
cide. He was hospitalized and thereafter transferred to the Charles
County Detention Center based on a Maryland warrant for a parole
viol ation.
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gone to visit a cousin in the hospital, and that he would do the
"court-ordered things" at another tinme. Agent Codi spot

twi ce attenpted unsuccessfully to reach Maccado at the pager
nunber that Maccado had | eft as part of his recorded mes-

sage.

Maccado's wife recounted sonewhat different events. She
testified that after the status hearing Agent Codi spot in-
fornmed themthe exenplar would be taken at an office in
Virginia, and that Maccado | eft the courthouse to retrieve the
car so they could follow the agent to Virginia. Upon re-
turning to her office later that day, Ms. Maccado found a
message from her husband expl ai ni ng that he had encoun-
tered car problens and anot her nessage from her cousin's
wi fe stating that Maccado had been to the hospital to get
water for the car. Upon returning honme around 4:30 p. m,

M's. Maccado found her husband at hone. She tel ephoned a
mechani ¢ and dropped the car off that night, leaving a
nmessage for the mechanic about the problem She al so

t el ephoned Agent Codi spot, |eaving a nessage about resched-
uling the taking of the exenplars.

At sentencing, the district court found:

that there has been obstruction of justice; that the
obstruction of justice occurred when, notw thstanding a
court order to go with the FBI agent [sic] to give a
handwiting exenplar, and it's clear fromthe transcript
that | told the defendant that he had to go with that
agent that day to provide a handwiting exenplar, not-
wi t hstanding that, he didn't, and he hasn't offered any
pl ausi bl e expl anati on or reason why he didn't.

| mean, | think that if | were to credit his testinony
that he had to take his car to get it fixed, it's not a
mtigating circunstance to offset the failure to conply
with the court directive to have that handwiting exenp-
| ar provided that day, and his failure to do so rises to the
| evel of an obstruction of justice.

After applying the two-1evel enhancenment under U. S. S G
s 3Cl.1 and crediting Maccado for acceptance of responsibili -
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ty, id. s 3EL.1, which resulted in a sentencing range of 12 to
18 nonths, the court sentenced Maccado to 18 nonths' incar-
ceration and three years' supervised rel ease.

On appeal, Maccado contends that nere di sobedi ence of a
court order is insufficient to constitute obstruction of justice
under U.S.S.G s 3Cl.1 where the ordered evidence is pro-
duced within a relatively brief time prior to any schedul ed
court hearing and, thus, does not substantially influence the
i nvestigation or prosecution. Conbined with his guilty plea
to one count, that he maintains effectively cured any prior
obstructive conduct, Maccado contends that the district
court's application of US.S.G s 3ClL.1 involved an erroneous
interpretation of law that is subject to de novo review

As to our standard of review, we agree with Maccado.
Maccado does not challenge the district court's findings that
his conduct was unjustified, or that he materially breached
the district court's order. Nor does he claimthat he had a
necessity defense or that his actions were not willful. Conse-
quently, the only issue presented on appeal is whether
s 3Cl.1 requires that a defendant's conduct have a substan-
tial effect on the investigation or prosecution of his case, and
if so, whether a guilty plea negates the obstruction of justice.
These are questions of law that the court reviews de novo.

See United States v. (Mchael) Taylor, 997 F.2d 1551, 1560
(D.C. Cr. 1993). Upon determ ning whether there is a
substantial effect requirement in s 3ClL.1, the court nust
accord due deference to the district court's factual determ na-
tion that the defendant's conduct is within the range of

puni shabl e actions. See In re Seal ed Case, 199 F.3d 488, 491
(D.C. Cr. 1999); 18 U. S.C. s 3742(e); see also United States
v. Drew, 200 F.3d 871, 880 (D.C. Gr. 2000).

The rel evant version of s 3Cl.1 of the Sentencing Cuide-
lines instructs that:

[i]f the defendant willfully obstructed or inpeded, or
attenpted to obstruct or inpede, the adm nistration of
justice during the course of the investigation, prosecu-
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tion, or sentencing of the instance offense, increase the
of fense level by 2 levels.

US S G s 3CL.1(1995).2 In the Application Notes to the

Qui del i nes, which the court nust treat as authoritative, see
Stinson v. United States, 508 U S. 36, 38 (1993), the Sentenc-
i ng Comm ssion has included two non-exhaustive lists of
exanples to illustrate sone of the kinds of conduct that do
and do not fall within s 3Cl.1. See Application Notes 3 & 4.
None of the exanples is precisely on point. By way of

caveat, Application Note 2 states that "[o] bstructive conduct
can vary widely in nature, degree of planning, and serious-
ness . . . [and] is not subject to precise definition." Applica-
tion Note 3 gives as exanples of when the enhancenent is
properly inposed "conmmtting, suborning, or attenpting to

suborn perjury; . . . escaping or attenpting to escape from
custody before trial or sentencing; or willfully failing to
appear, as ordered, for a judicial proceeding; . . . [or] provid-

ing materially false information to a judge or nagistrate.™
US S.G s 3CL.1, Application Note 3(b), (e), (f).3 On the

2 The district court sentenced Maccado under the 1995 edition
of the Sentencing Guidelines, and we refer to that edition. Mcca-
do's of fense occurred in Septenber 1997, and the rel evant guideline
was nodi fied in Novenber 1997.

3 Application Note 3 lists the foll ow ng exanpl es:

(a) threatening, intimdating, or otherwi se unlawfully influ-
encing a co-defendant, witness, or juror, directly or indirectly,
or attenpting to do so

(b) commtting, suborning, or attenpting to suborn perjury;

(c) producing or attenpting to produce a false, altered, or
counterfeit document or record during an official investigation
or judicial proceeding;

(d) destroying or concealing or directing or procuring anoth-
er person to destroy or conceal evidence that is material to an
of ficial investigation or judicial proceeding (e.g., shredding a
docunent or destroying | edgers upon | earning that an official
i nvestigation has comenced or is about to commence), or
attenpting to do so; however, if such conduct occurred contem
poraneously with arrest (e.g., attenpting to swallow or throw
away a controlled substance), it shall not, standing al one, be
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ot her hand, exanples of acts that do not qualify for punish-
ment under s 3Cl.1 include "providing inconplete or m s-

| eadi ng i nformati on, not anounting to a material falsehood, in
respect to a presentence investigation; ... [and] avoiding or
fleeing fromarrest.” 1d., Application Note 4(c), (d).4

By providi ng non-exhaustive illustrations, the Sentencing
Conmi ssion has left considerable discretion in applying
s 3Cl.1 to the sentencing court. In view of the variety of
situations that m ght constitute obstruction of justice, the
Conmmi ssion necessarily relied on the district court's reasoned
exerci se of discretion in applying s 3Cl.1 to particul ar fact
patterns. The question, therefore, is how the threshold for
applying s 3Cl.1 is to be defined. Efforts by the circuit
courts of appeal to identify that threshold have not been

sufficient to warrant an adjustnment for obstruction unless it
resulted in a material hindrance to the official investigation or
prosecution of the instant of fense or the sentencing of the
of f ender;

(e) escaping or attenpting to escape from custody before
trial or sentencing; or willfully failing to appear, as ordered,
for a judicial proceeding;

(f) providing materially false information to a judge or nag-
istrate;

(g) providing a materially false statenent to a | aw enforce-
ment officer that significantly obstructed or inpeded the offi-
cial investigation or prosecution of the instant offense;

(h) providing materially false information to a probation
officer in respect to a presentence or other investigation for the
court;

(i) conduct prohibited by 18 U S.C. ss 1501-1516.
4 Application Note 4 lists the follow ng exanpl es:

(a) providing a false name or identification docunent at
arrest, except where such conduct actually resulted in a signifi-
cant hindrance to the investigation or prosecution of the instant
of f ense;

(b) making fal se statenments, not under oath, to | aw enforce-
ment officers, unless Application Note 3(g) above applies;

(c) providing inconplete or m sleading information, not
anounting to a material fal sehood, in respect to a presentence
i nvestigation;

(d) avoiding or fleeing fromarrest (see, however, s 3Cl.2
(Reckl ess Endangernent During Flight)).

particul arly successful in view of the breadth of the text of
s 3CL. 1.

For exanple, the Fifth CGrcuit has derived two genera
principles fromthe commentary's |lists based on two factors
that it has presumably distilled fromthe commentary. The
two factors are: "(1) whether the conduct 'presents an inher-
ently high risk that justice will be obstructed;' and (2)
whet her the conduct 'requires a significant anmount of plan-
ning,' as opposed to being 'the result of a spur of the nonment
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decision' or 'stenfming] fromnerely panic, confusion, or
mstake." " United States v. Phillips, 210 F.3d 345, 348 (5th
Cr. 2000) (quoting United States v. Geer, 158 F.3d 228, 235
(5th Cr. 1998)). Aclassification relying on this distinction
articulated in United States v. Draves, 103 F.3d 1328, 1337
(7th Cr. 1997), as the difference between "pani cked, instinc-
tive flight" and "cal cul ated evasion,"” appears to place the

t hreshol d hi gher than the Comm ssion's |anguage and |istings
suggest, because the list of sanctionable conduct in Applica-
tion Note 3 includes actions that do not seemto require much
pl anni ng. 5

The circuits, however, have had little probleminposing
s 3Cl.1 enhancenents when a defendant refused to cooperate
with an order to provide a handwiting exenplar. See United
States v. Brazel, 102 F.3d 1120 (11th Gr. 1997); United States
v. (David) Taylor, 88 F.3d 938 (11th Cr. 1996); United States
v. Ruth, 65 F.3d 599 (7th Gr. 1995); United States v. Reyes,
908 F.2d 281 (8th Cir. 1990). As the Second G rcuit observed
in United States v. Valdez, 16 F.3d 1324 (2d Cr. 1994), "there
are few better exanples of a classic obstruction of justice
than a defendant who refuses to give handwiting sanples
when conpel | ed by subpoena [to do so]." Id. at 1335. It is
true that these cases involved defendants who either refused
to provi de exenplars and never supplied them or repeatedly
refused and then bel atedly provided the handwiting sanples.
Still, there is no suggestion that nore than a single act
wi t hout additional obstreperous, deliberate, or disruptive con-

Page 8 of 18
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duct is required under s 3Cl.1, nmuch less that a neani ngfu

di stinction exists between never subnmitting an exenpl ar and
submtting one late. As the Seventh G rcuit has observed,
the guideline is concerned with the effect of potentially ob-
structive conduct rather than formal definitions. Cf. United
States v. Harrison, 42 F.3d 427, 431 (7th Cr. 1994).

O her circuit cases enphasize the obstructive nature of
avoiding full conpliance with an order to provide an exenp-
lar. Both the Second and Seventh G rcuits have affirnmed
s 3Cl. 1 enhancenents when a defendant di sgui sed a hand-
witing exenplar that was to be conpared with witings to be
introduced at trial. See United States v. Yusufu, 63 F.3d 505,
514-15 (7th Gr. 1995); Valdez, 16 F.3d at 1335-36. As in the
i nstant case, the exenplars sought in Yusufu and Val dez
were for conparison with witing that was to be introduced at
trial. See Yusufu, 63 F.3d at 514; Valdez, 16 F.3d at 1335.
Furthernore, in United States v. Ruth, 65 F.3d 599 (7th Gir.
1995), the Seventh Circuit affirmed a s 3Cl.1 enhancenent
based on a pretrial finding of contenpt for two refusals to
provide a handwiting exenplar, even though the governnent
"eventual |y found another way to prove its case and did not
try athird tine to take the handwiting exenplars.” 1d. at
606.

In addition, a series of cases have applied s 3Cl.1 to out-of-
court conduct that is anal ogous to the type of conduct at
issue. The Second GCircuit in United States v. Defeo, 36 F.2d
272, 276 (2d Cr. 1994), affirned enhancenent under s 3Cl.1
for a "four-nmonth failure to report to pretrial services." The
Ninth Circuit in United States v. Draper, 996 F.2d 982 (9th
Cr. 1993), affirned enhancenent under s 3Cl.1 for failure to
report to a comunity corrections center during pre-trial
rel ease, rejecting both the view that a "significant disruption”
was required and the view that "a two week absence is not
sufficient to warrant the obstruction adjustnment.” Id. at 984-
87.

The line of authority applying s 3CL.1 to handwiting
exenpl ars and out-of-court conduct is persuasive for three
reasons: the Comm ssion has (1) used broad | anguage in
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s 3CL.1; (2) included egregious as well as non-egregious
conduct in its list of acts that warrant a sentenci ng enhance-
ment; and (3) determined that for nost of the Iisted conduct
sancti onabl e under s 3Cl.1, actual hindrance is an irrelevant
consi deration. By contrast, our concurring colleague's inter-
pretati on does not adequately explain either the | anguage of

s 3Cl.1 or the two lists in the coomentary. The Conmi ssion

not only included attenpts in s 3Cl.1 but stated that "willful-
ly failing to appear, as ordered, for a judicial proceeding” is
puni shabl e under s 3Cl.1 without actual hindrance, even

t hough such failures do not seem necessarily to have a high
risk of materially inpeding the crimnal justice process and

m ght enconpass spontaneous conduct. In (Mchael) Tayl or

997 F.2d at 1559-60, the court, in rejecting a specific nens
rea requirement, upheld a s 3Cl.1 enhancenent for obstruc-

tion where the defendant failed to return to the courtroom
before the jury returned its verdict, even though defense
counsel waived his presence and the proceedi ngs conti nued.

The viability of our concurring colleague's distinction cannot
rest on the fact (M chael) Taylor involved a "judicial proceed-
ing" rather than an "ancillary process,"” see infra concurring
opinion at 4, for the obstruction that occurred in both cases
was adverse to the court's process.

Accordingly, we hold that a s 3Cl.1 enhancenent can be
based on a defendant's failure to conply with a court order to
provide a handwiting exenplar in connection with the under-
| yi ng pendi ng charges regardl ess of whether the failure has a
substantial effect on the investigation or prosecution. A
defendant's failure to provide the ordered exenplar clearly
has the potential to weaken the government's case, prolong
t he pendency of the charges, and encunber the court's docket
wi th an unnecessary trial. The two circunstances on which
Maccado relies are unavailing. Wether or not the schedul ed
judicial proceedings are postponed is not dispositive, see
Defeo, 36 F.3d at 276-77; those proceedi ngs m ght occur as
schedul ed, but w thout a defendant's exenplar or adequate
time to evaluate or reach a plea agreenent, the course of the
proceedi ng could be very different. The fact that a defendant
ultimately enters a guilty plea to some of the charges cannot

Page 10 of 18
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be dispositive; until the district court has accepted the plea,
see Fed. R Crim P. Rule 12, anything could happen. See,
e.g., supra n.1l. NMoreover, the conclusion that a plea could
erase an actual obstruction of justice would be inconsistent
with s 3ClL.1's inclusion of attenpts. Each of these circum
stances, in other words, fails to elimnate the concern about
the potential effect of the defendant's conduct that the guide-
line is addressing.6 While we do not adopt a per se rule for
handwiting exenplars, for the Comrission's reference in
Application Note 2 to the "degree of planning" and "serious-
ness" of the obstructive conduct are relevant factors for the
district court to consider in deciding whether a s 3Cl1.1
enhancenent is warranted, we reject a heightened threshold
requi ri ng conduct that has a substantial effect on the investi-
gation or prosecution. It remains for the district court to
determ ne whether a defendant has offered a sufficient reason
for failing to conply with the court order as woul d nmake
application of the guideline inappropriate. As stated in Unit-
ed States v. Baker, 641 F.2d 1311 (9th Cr. 1981), "crimna
contenpt requires a contemmor to know of an order and

willfully disobey it. . . . A good faith effort to conply with
the order is a defense, although delaying tactics or indiffer-
ence to the order are not." 1d. at 1317 (citations omtted).

Havi ng concl uded that the threshold for application of
s 3Cl.1 does not bar enhancenment for failing to conply with
a court order in the absence of a substantial effect, the
remai ni ng question is whether the district court's findings
were in sonme manner |acking. W find no clear error. See
generally United States v. Saro, 24 F.3d 283, 286 (D.C. Cir.

6 The cases on which Maccado relies are distinguishable for the
reason that the Application Notes require that the giving of false
identification information to authorities actually hinder the investi-
gation or prosecution of the case. See United States v. Manning,

955 F.2d 770 (1st Cir. 1992); United States v. Robinson, 978 F.2d
1554 (10th Cr 1992). Likew se, Maccado's reliance on United States

v. Tabares, 951 F.2d 405 (1st Cir. 1991), is msplaced; the materiali-
ty of Maccado's handwiting exenplar, which was relevant to the
prosecution of his case, is undisputed. See United States v. Smaw,

993 F.2d 902, 904 (D.C. Cir. 1993).
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1984). Under s 3Cl.1 the district court could reasonably
determ ne that Maccado's failure to conply with a clearly
under st ood order was inadequate. Not only did Maccado's

expl anation seeminplausible, it failed to explain why he did
not provide his exenplar, or at |east make arrangenments to
provide it, before he went to the hospital and was thereafter
taken into custody, where his exenplar, albeit probably in a

di sgui sed form was finally obtained.7 Maccado could hardly
contend that the district court's interpretation of his conduct
as being consistent with obstruction is clearly erroneous, for
Maccado' s version of events is underm ned by Agent Codis-

pot's testinmony that Maccado' s tel ephone nessage stated he
woul d take care of the "court-ordered things" at another tine,
thus indicating a deliberate, planned decision not to conply
with the court order, a serious matter in and of itself.

Consi stent with the Sentenci ng Conmi ssion's acknow edg-

ment of the need for case-by-case deterninations, see Appli-
cation Note 2, these are circunstances where the court owes
due deference to the district court's application of a guideline.
See In re Sealed Case, 199 F.3d at 491

Accordingly, we affirmthe appeal ed judgnent.

7 At sentencing, the governnment presented evi dence that Mac-
cado's exenplar was "not naturally executed," and that when giving
hi s exenpl ar, Maccado "was straining"” and "bearing down with a | ot
of pressure.”
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WIlliams, G rcuit Judge, concurring: At the initial status
heari ng on Maccado's indictnment, the district court ordered
himto provide a federal agent a handwiting sanple. Macca-
do di sappeared. The district court's discussion of Maccado's
expl anation, recounted in the nmajority opinion ("Maj. Op.") at
4, strikes ne as sonewhat anbi guous, but | accept the
majority's reading: nanely that the court, rather than finding
t he explanation insufficient, sinply disbelieved it. On that
vi ew, Maccado's di sappearance | ooks |like a deliberate and
consi dered decision to pursue a course tending to delay the
enforcenent of the crimnal [aw, and perhaps to thwart it.

On that assunption we nust consider whether there was

error in the district court's decision under the Sentencing
Quidelines to add a two-poi nt enhancenent for obstruction of
justice under s 3CL.1.

In the course of affirmng, the majority appears to estab-
lish a lower threshold for enhancenment than s 3Cl.1 permts.
The @uidelines provide for the enhancenment "[i]f the defen-
dant willfully obstructed or inpeded, or attenpted to obstruct
or inpede, the adm nistration of justice during the investiga-
tion, prosecution, or sentencing of the instant offense.™
US S G s 3CL.1. To elucidate this |anguage the Sentencing
Conmi ssion has included in its conmentary two non-
exhaustive lists, one of acts qualifying for the enhancenent
and the other of non-qualifying acts. W owe the comren-
tary deference. Stinson v. United States, 508 U S. 36, 38
(1993); see also U S.S.G s 1B1.7 (1995). Defendant's con-
duct is not anong the specific exanples, so we nmust try to
di scern the pattern and see where Maccado's conduct fits
best .

To help the reader navigate through the two lists, | offer in
advance the general principles that the Fifth Crcuit has
drawn fromthem It found that the enhancenent shoul d
depend on the inherent tendency of the conduct actually to
obstruct justice and on the deliberateness of defendant's
behavior: "(1) whether the conduct 'presents an inherently
high risk that justice will be obstructed;’ and (2) whether the
conduct 'requires a significant anount of planning,' as op-
posed to being 'the result of a spur of the nonent decision' or
"stenfmng] fromnerely panic, confusion, or mstake.' "
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United States v. Phillips, 210 F.3d 345, 348 (5th Cr. 2000)
(internal citation omtted). The acts listed by the comren-
tary as qualifying for enhancenent are, in the Fifth Crcuit's
view, ones that are "egregiously wongful," involving both
consi der abl e advance pl anning and a high risk of derailing an

i nvestigation or prosecution. United States v. Geer, 158

F.3d 228, 235 (5th Cr. 1998). |In support it points to |an-
guage in the commentary noting the range of "degree of

pl anning[ ] and seriousness” that obstruction of justice issues
may present. 1d. at 234. |In fact, | question whether every
itemin the Commssion's lists handily fits the Fifth Grcuit's
expl anation, but it is a useful starting point.

Application Note 3 gives a non-exhaustive list of acts calling
for enhancenent:

(a) threatening, intimdating, or otherwi se unlawfully
i nfluencing a co-defendant, witness, or juror, directly or
indirectly, or attenpting to do so;

(b) committing, suborning, or attenpting to suborn
perjury;

(c) producing or attenpting to produce a false, altered,
or counterfeit docunent or record during an official
i nvestigation or judicial proceeding;

(d) destroying or concealing or directing or procuring
anot her person to destroy or conceal evidence that is
material to an official investigation or judicial proceeding
(e.g., shredding a docunent or destroying |edgers upon
| earning that an official investigation has comenced or
is about to commence), or attenpting to do so; however,

i f such conduct occurred contenporaneously with arrest
(e.g., attenpting to swallow or throw away a controll ed
substance), it shall not, standing alone, be sufficient to
warrant an adjustment for obstruction unless it resulted
in a material hindrance to the official investigation or
prosecution of the instant of fense or the sentencing of

t he of f ender;

(e) escaping or attenpting to escape from cust ody
before trial or sentencing; or willfully failing to appear
as ordered, for a judicial proceeding;
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(f) providing materially false information to a judge or

magi strate

(g) providing a materially false statenment to a | aw
enforcenent officer that significantly obstructed or im
peded the official investigation or prosecution of the
i nstant offense;

(h) providing materially false information to a proba-
tion officer in respect to a presentence or other investiga-
tion for the court;

(i) conduct prohibited by 18 U S.C. ss 1501-1516.

Thi s adjustnent also applies to any other obstructive
conduct in respect to the official investigation, prosecu-
tion, or sentencing of the instant offense where there is a
separate count of conviction for such conduct.

US. S.G s 3CL.1, Application Note 3. Many of these acts

easily score on both the factors identified by the Fifth Crcuit.
Exampl e (g), however, seens to enbrace a defendant's spon-

t aneous deception of a |aw enforcenment officer--but only if

the deception in fact generates a "significant" obstruction or

i mpedi ment .

Application Note 4 gives exanples of conduct not qualifying
for an enhancenent:

The following is a non-exhaustive |list of exanples of the
types of conduct that, absent a separate count of convic-
tion for such conduct, do not warrant application of this
enhancenent, but ordinarily can appropriately be sanc-
tioned by the determ nation of the particul ar sentence

wi thin the otherw se applicabl e guideline range:

(a) providing a false name or identification docunent
at arrest, except where such conduct actually resulted in
a significant hindrance to the investigation or prosecution
of the instant offense;

(b) making fal se statenments, not under oath, to | aw
enforcenent officers, unless Application Note 3(g) above
applies;

Page 15 of 18
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(c) providing inconplete or m sleading information
not anounting to a material falsehood, in respect to a
presentence investigation;

(d) avoiding or fleeing fromarrest (see, however,
s 3Cl. 2 (Reckl ess Endangernent During Flight)).

US S.G s 3CL.1, Application Note 4. Gven Note 3(g) and

the second part of Note 3(d), and the re-appearance of

concern for actual obstructive effect in 4(a) and 4(b), | m ght
anend the Fifth Grcuit's classification to say that generally
t he enhancenent is due (1) when the conduct is the result of

pl anning and is highly likely to cause a serious derail ment of
the process, or (2) when conduct, even if spontaneous, actually
does cause such a derailnment. Such a view puts the risk of
derail ment largely on the perpetrator. Qher courts appear

to rely on the distinction between planned and high risk
conduct, on one hand, and instinctive and | ow risk conduct, on
the other. See United States v. Draves, 103 F.3d 1328, 1337
(7th Cr. 1997) (holding obstruction enhancenent i nproper

when defendant fled fromthe back of a patrol car during his
arrest; "panicked, instinctive flight" nust be distinguished
from "cal cul ated evasion").

"[Willfully failing to appear, as ordered, for a judicial
proceedi ng," see Application Note 3(e), appears not to fit
readily the Fifth Crcuit's taxonony. Such failures do not
seem necessarily to have a high risk of materially inpeding
the crimnal justice process--except in the sense of to sone
degree wasting judicial resources; and, depending on the
breadth of "willfully," these acts might or mght not encom
pass spont aneous conduct. The |anguage is, however, con-
fined to a "judicial proceeding," rather than reaching any
negl ect of any judicial order, and would not seem necessarily
to enconpass a judicial order to turn up for sonme ancillary
process such as giving a handwiting sanple out of court.

Al t hough courts have held that the failure to appear for a
non-j udi ci al proceeding qualifies for a s 3ClL.1 sentencing
enhancenent, these courts also found the defendant acted in
a deliberate and cal cul ated fashion. See United States v.
Defeo, 36 F.3d 272, 276 (2d Gr. 1994) (upholding s 3Cl1.1
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enhancenent for four nmonth failure to report to pretrial
services because it was conparable to escape from custody);
United States v. Mndello, 927 F.2d 1463, 1466-67 (9th Cr.
1991) (contrasting defendant's two-week "cat-and-nouse

ganme of avoiding the authorities" after arrest with very
different "situation where ... a crimnal is surprised in the
act of conmtting a crinme and nakes an evasi ve dodge to

avoi d apprehensi on").

The majority's characterization of the Fifth Grcuit's analy-
sis seenms to nme incorrect. The analysis does not set actua
hi ndrance as a threshold requirement for the enhancenent,
conpare Maj. Op. at 11, and it does not read out the attenpt
| anguage in s 3Cl. 1, conpare Maj. Op. at 10. It requires
actual hindrance only when the defendant's act is better
vi ewed as spont aneous than deliberate (in the sense of delib-
erated). Also contrary to the mgjority, | do not see how the
Sent enci ng Commi ssion's inclusion of attenpts to obstruct
provi des any basis for sone sort of across-the-board | owering
of the bar. Conpare id. For exanple, one who attenpts to
escape from custody before trial deserves the enhancenent,
even if he is foiled by an alert guard. See Application Note
3(e). But that is no basis for diluting the requirenment of
actual inpact expressed by the Conm ssion in cases such as

3(9).

The majority goes some way to erase all the distinctions
that the Conm ssion sought to draw. It characterizes the
Conmi ssion as having "included egregi ous as well as non-
egregi ous conduct in its list of acts that warrant a sentencing
enhancenent,” Maj. Op. at 10, and says that the Seventh
Circuit in Draves placed "the threshold higher than the
Conmi ssion's | anguage and |istings suggest,” Maj. Op. at 8.
Qovi ously the margi n between "egregi ous" and "non-
egregi ous" is vague, but the Commi ssion was plainly trying to
set up a hierarchy. In Application Note 2 it stresses that
"Application Note 4 sets forth exanples of |ess serious forns
of conduct to which this enhancenent is not intended to
apply, but that ordinarily can appropriately be sanctioned by
the determi nation of the particular sentence within the other-
wi se applicable guideline range." US. S.G s 3Cl.1, Applica-
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tion Note 2 (enphasis added). By refusing to apply s 3ClL.1
to "pani cked, instinctive flight", the court in Draves was
nmerely honoring the Comm ssion's schenme and | eavi ng pun-

i shment of "less serious” obstructions to adjustment within
the ot herwi se prevailing sentencing range.

Accepting the district court's view of Maccado's conduct as
del i berate, there remains the question of the risk (or reality)
that his actions would seriously inpede his prosecution. In
several cases courts have found a deliberate, affirmative
refusal to provide a handwiting sanple grounds for enhance-
ment--in many of themthe refusal was repeated. See Unit-
ed States v. Brazel, 102 F.3d 1120, 1163 (11th G r. 1997)
(uphol di ng enhancenent where the defendant affirmatively
refused to provide, and never supplied, sanple); United
States v. Taylor, 88 F.3d 938, 944 (11th Cr. 1996) (uphol ding
enhancenent for defendant's "repeated refusals to supply
handwiting exenplars, and his effort to di sguise his hand-
witing when he did supply thent'); United States v. Ruth, 65
F.3d 599, 608 (7th Cr. 1995) (uphol ding enhancenent where
the "court twi ce ordered handwiting exenplars, and [defen-
dant] twice failed to conply"); United States v. Reyes, 908
F.2d 281, 290 (8th Cir. 1990) (upholdi ng enhancenent where
defendant refused to conmply with handwiting sanpl e order
and never supplied one). Maccado's behavior seens to have
posed | ess risk and caused | ess actual inpact on | aw enforce-
ment. Indeed, if we exclude days in the hospital or in
custody, only two days passed between the June 18, 1998
order and the actual taking of an exanple. Maccado seens
rem ni scent of the luckless Conrad Hensley in TomWlfe's A
Man in Full, though to be sure a good deal nore feckless.

But his hospitalization and custody may be viewed as w nd-
falls, so that--given the deference we owe the district court's
application of law to facts, see United States v. Kim 23 F.3d
513, 517 (D.C. Cir. 1994)--we cannot reverse the district

court for its inplicit judgment that Maccado's actions pre-
sented a serious risk of derailing justice.

Accordingly, | join the court in affirmng the judgment.
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